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Jose Marcelo Rodriguez-Huigueros (“Rodriguez”), a native and citizen of

Guatemala, petitions for review of a final order of the Board of Immigration

Appeals (“BIA”), denying his petition for suspension of deportation.

Rodriguez argues that the BIA erred in applying Illegal Immigration Reform

Responsibility Act (“IRRIRA”) § 309(c)(5)’s stop-time provision to his

application for suspension of deportation.  The BIA’s application of the stop-time

provision was proper, however, because the stop-time provision applies to all

applications for suspension of deportation that were pending on the date of

IRRIRA’s enactment, even if the initial hearing on the merits was conducted under

pre-IRRIRA law.  Ram v. INS, 243 F.3d 510, 516 (9th Cir. 2001).  The application

of the stop-time provision to Rodriguez’s case “does not offend due process.”  Id.

at 517.

Rodriguez also suggests that the BIA should be prevented from applying the

stop-time provision to his case because of the BIA’s three-year delay in deciding

his appeal.  We construe this argument as a claim of equitable estoppel.  A claim

of estoppel must be based on affirmative misconduct by the agency; delay alone is

not enough.  Santamaria-Ames v. INS, 104 F.3d 1127, 1133 (9th Cir. 1996).  In

this case, there is no evidence of affirmative misconduct in the record. 

The petition for review is DENIED.


